
what contracts need to be in writing
What contracts need to be in writing is a question that often arises in both
personal and professional contexts. The necessity for a written contract
stems from the desire for clarity, enforceability, and protection of the
parties involved. While verbal agreements can be valid in many scenarios,
certain contracts must be in writing to comply with legal standards and to be
recognized by courts. This article will explore the types of contracts that
generally need to be in writing, the reasons for these requirements, and the
exceptions to the rule.

The Statute of Frauds

One of the primary legal principles that governs the requirement for written
contracts is the Statute of Frauds. Established in England in the 17th
century, the Statute of Frauds aims to prevent fraud and misunderstandings in
contractual agreements. While the specifics can vary by jurisdiction, the
Statute generally outlines several categories of contracts that must be in
writing to be enforceable.

Categories of Contracts Requiring Written Form

The following categories typically require written contracts:

Real Estate Transactions: Contracts involving the sale, lease, or1.
transfer of real property must be in writing. This includes purchase
agreements, lease agreements longer than one year, and deeds.

Contracts that Cannot be Performed Within One Year: If a contract cannot2.
be completed within a year from the date it was made, it generally needs
to be in writing. For example, a two-year service contract should be
documented.

Marriage Contracts: Agreements made in consideration of marriage, such3.
as prenuptial agreements, must be in writing.

Contracts for the Sale of Goods: Under the Uniform Commercial Code4.
(UCC), contracts for the sale of goods valued at $500 or more must be in
writing to be enforceable.

Suretyship Agreements: If a party agrees to pay the debt of another5.
person, this agreement must be in writing. This often applies to
personal guarantees in business loans.



Reasons for Written Contracts

Written contracts serve several important functions:

Clarity: A written document clearly outlines the terms and conditions
agreed upon by the parties, minimizing the potential for
misunderstandings.

Evidence: In the event of a dispute, a written contract serves as
tangible evidence of the agreement, which can be presented in court.

Legal Protection: Written contracts provide legal protection for all
parties involved, as they can specify the rights and obligations of each
party.

Consistency: A written contract ensures that all parties are on the same
page regarding the terms, reducing discrepancies that might arise from
verbal agreements.

Enforceability of Oral Contracts

While most contracts can be made orally and are legally binding,
enforceability can be a significant issue. Oral contracts may lead to
misunderstandings, and without written evidence, it can be challenging to
prove the terms of the agreement in court. Courts may enforce oral contracts
in certain circumstances, but they are often harder to uphold, especially in
the categories outlined by the Statute of Frauds.

Exceptions to the Written Requirement

There are some exceptions where oral contracts may still be enforceable, even
if they fall within the categories typically requiring written agreements.
These exceptions can include:

Partial Performance: If one party has partially performed their1.
obligations under an oral contract, it may be enforceable to prevent
unjust enrichment.

Admissions: If one party admits to the existence of an agreement in a2.
legal proceeding, the contract may be enforceable even if it is not in
writing.



Promissory Estoppel: This legal doctrine can sometimes enforce an oral3.
promise if one party has relied on that promise to their detriment.

Best Practices for Drafting Written Contracts

To ensure that contracts are properly drafted and enforceable, parties should
follow several best practices:

1. Use Clear Language

Avoid legal jargon and complex language. The contract should be easily
understood by all parties involved. Clear definitions of terms can help
eliminate ambiguities.

2. Include Essential Elements

A valid contract should include:

Offer and Acceptance: Clearly state what is being offered and the
acceptance of that offer.

Consideration: Identify what each party will gain from the contract.

Mutual Consent: Both parties should agree to the terms voluntarily.

Capacity: Ensure all parties have the legal capacity to enter into a
contract.

Legality: The contract’s purpose must be legal.

3. Specify the Terms Clearly

Detail the terms of the agreement, including payment terms, deadlines, and
obligations of each party. This includes outlining what happens in the event
of a breach.



4. Seek Legal Advice

If the contract is complex or involves significant obligations, it may be
wise to consult an attorney. Legal professionals can help ensure that the
contract is enforceable and complies with relevant laws.

Conclusion

Understanding what contracts need to be in writing is crucial for anyone
entering into agreements, whether in personal relationships or business
transactions. The requirements set forth by the Statute of Frauds provide a
framework for ensuring that certain types of contracts are enforceable in a
court of law. By adhering to best practices for drafting written contracts,
parties can protect their interests, minimize misunderstandings, and create a
clear record of their agreements. Always remember that when in doubt, seeking
legal counsel can provide guidance tailored to specific circumstances.

Frequently Asked Questions

What types of contracts must be in writing to be
enforceable?
Contracts involving the sale of real estate, contracts that cannot be
performed within one year, and contracts for the sale of goods over a certain
amount (usually $500) must typically be in writing to be enforceable.

Are verbal agreements ever enforceable?
Yes, verbal agreements can be enforceable, but proving their terms can be
difficult. Certain contracts, like those involving real estate or those that
cannot be performed within a year, must be in writing.

What is the purpose of the Statute of Frauds?
The Statute of Frauds is a legal doctrine that requires certain types of
contracts to be in writing to prevent fraud and ensure clear evidence of the
agreement.

Do employment contracts need to be in writing?
While employment contracts do not always need to be in writing, it is
advisable to have them documented to clarify terms and conditions of
employment, especially for long-term or specialized positions.



What happens if a contract that requires writing is
not documented?
If a contract that requires writing is not documented, it may be deemed
unenforceable in a court of law, meaning that parties may not be able to
claim any rights or remedies based on the agreement.

Can a written contract be modified verbally?
Generally, modifications to a written contract should also be made in
writing, especially if the original contract specifies that changes need to
be documented. Verbal changes can lead to disputes over what was agreed upon.

Are there exceptions to the requirement for
contracts to be in writing?
Yes, exceptions include situations where there has been partial performance,
detrimental reliance, or when the parties have a history of dealing that
implies an agreement despite the lack of a written contract.

What is the risk of not having a written contract?
The risk of not having a written contract includes the potential for
misunderstandings, disputes over terms, and the inability to enforce the
agreement in court if the other party does not fulfill their obligations.
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